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BROKEN TRUST AND DIVIDED LOYALTIES: THE
PARADOX OF CONFIDENTIALITY IN
CORPORATE REPRESENTATION
Laurie A. Morin*
INTRODUCTION

Should a lawyer protect her client's confidences when she knows that client is
about to perpetrate a fraud that will cause substantial financial harm to third
parties?
For decades, the response of the organized bar has been a resounding
"yes." 1 Until August 2003, the American Bar Association's (ABA's) Model
Rules of Professional Conduct (Model Rules) provided that a lawyer owes her
client a duty of loyalty to preserve the client's confidences, even if that client is
about to commit a criminal fraud. 2 The recent wave of corporate scandals that
led to record-breaking bankruptcies and investor losses prompted the ABA to reconsider the issue. In August 2003, the House of Delegates adopted revisions to
the Model Rules that permit (but do not require) disclosure of client confidences
to prevent or mitigate the effects of a client crime or fraud on third parties in
furtherance of which the lawyer's services were used.'
* Associate Professor of Law, David A. Clarke School of Law at the University of the District
of Columbia. Thanks to Dean Shelley Broderick for conceiving and planning the colloquium that led
to this article. I was inspired to be in the presence of so many great thinkers on the subject of lawyers'
ethics: Monroe H. Freedman, Abbe Smith, Sam Dash, Paul Butler, and Wade Henderson. Their
insightful remarks prompted me to probe my own point of view and deepen my thinking on a difficult
topic. I was also moved by the elegant simplicity of Professor Freedman and Smith's UNDERSTANDING LAWYERS' ETHICS (2d ed. 2002), which should be on the bookshelf of every law student and
practitioner. My own ideas are not nearly so well thought-out or elegantly expressed, but I hope they
will provide a starting point for an important conversation.
1 Unlike most professions, the legal profession in the United States is largely "self-regulating."
The American Bar Association (ABA), a private organization, has drafted ethical codes to govern
attorneys' relationships with their clients since 1908. These codes are not binding, but have been
adopted (and modified) in most states by courts rather than by legislatures. See e.g., MONROE H.
FREEDMAN & ABBE SMITH, UNDERSTANDING LAWYERS' ETHICS (2d ed. 2002).
2 MODEL RULES OF PROF'L. CONDUCT R. 1.6 (a) (2002) provided that: "A lawyer shall not
reveal information relating to the representation of a client unless the client gives informed consent,
the disclosure is impliedly authorized in order to carry out the representation or the disclosure is
permitted by paragraph (b)." R. 1.6(b) provided no exception for client fraud on third parties. Prior
to the promulgation of the Model Rules in 1983, the Model Code of Professional Responsibility contained an ambiguous provision that was interpreted to prohibit divulgence of third party fraud. See
e.g., FREEDMAN & SMITH, supra note 1, at 133-35. The ABA House of Delegates soundly defeated
proposals by the Kutak Commission in 1981-82 and by the Commission on Evaluation of the Rules of
Professional Conduct (Ethics 2000 Commission) to permit disclosure of client fraud. Id. at 139-40.
3 MODEL RULES OF PROF'L. CONDUCT R. 1.6(b)(2) & (3) (2003) (amended by the American
Bar Association House of Delegates in Denver, Colorado from Report No. 119A).
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In this essay, I argue that the ABA missed an opportunity to develop an ethical framework that takes into account the very real differences between individual and organizational clients. The revisions to the Model Rules may indeed help

restore public trust and prevent further "intrusion" by the government into regulation of the bar. 4 However, they also perpetuate the profession's failure to wres-

tle with a central problem in its one-size-fits-all ethical code:5 giving an
organization rights comparable to those of a human being. Because an organization is not a human being, the principles underlying representation of individuals
do not provide a coherent guiding rationale for representation of organizations.
Professors Monroe Freedman and Abbe Smith, in their elegant primer on legal
ethics, eloquently describe the "traditionalist, client-centered view of the lawyer's
role in an adversary system"-a view "rooted in the Bill of Rights and in the
autonomy and the dignity of the individual.",6 They align themselves with the

ABA's historical position on client confidentiality, arguing that "in a free society
the public interest is served when individual dignity is respected, when autonomy
is fostered, and when equal protection before the law is enhanced through professional assistance.", 7 Moreover, they argue that creating a relationship of trust and

confidence with the client places the lawyer in a position to persuade the client
8
"to accept the lawyer's advice to do the right thing."
It is difficult to take issue with an ethical framework that champions individual
rights of autonomy and dignity, and I agree with Professors Freedman and Smith
4 The legal profession has jealously guarded its self-regulatory status, and I believe that the
House of Delegates' reversal of its long-standing position in August 2003 was based as much on its
fear of state regulation as on any principled change of heart regarding client confidentiality. See e.g.,
FREEDMAN & SMITH, supra note 1, at 2 (questioning the justifications for self-regulation).
5 Historically, rules governing attorney-client relationships did not distinguish between individual and organizational clients. FREEDMAN & SMITH, supra note 1, at 139-40. The ABA did make
some attempt to address the growing demands of organizational representation when it enacted the
Model Rules of Professional Conduct in 1983. Id. MODEL RULES OF PROF'L CONDUCT R. 1.13 (a)
specifically recognizes that an attorney who is employed or retained by an organization represents the
organization as a whole, not the individual constituents. Attorneys who represent organizational clients are subject to the confidentiality provisions of MODEL RULES OF PROF'L. CONDUCT R. 1.6. Rule
1.13 (c) was also amended to permit disclosure of organizational client confidences when the highest
authority in the organization fails to address a clear violation of law that the lawyer "reasonably
believes is reasonably certain to result in substantial injury to the organization." MODEL RULES OF
PROF'L. CONDUCT R. 1.13(c) (2003) (amended by the American Bar Association House of Delegates
in Denver, Colorado from Report No. 119A). The rule provides some guidance for managing internal
conflicts that may arise between the constituents and the organization, but does not provide a principled framework for making the tough decisions that arise when corporate officers breach their fiduciary duties to the corporation.
6 FREEDMAN & SMITH, supra note 1, at vii.
7 Id. at 127-28.
8 Id. at 128. Freedman and Smith cite "significant evidence of the success of lawyers in inducing
their clients to act legally and morally." Id. One might argue, however, that the remarks of experienced lawyers quoted in the comments to the Model Rules are self-serving and open to question.
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that those principles should be paramount when the client is a living, breathing
human being. However, I believe that the same principles produce paradoxical
results when applied to organizational clients.
If it is accepted that corporations should not be accorded human rights of autonomy and dignity, what should be the theoretical framework governing a lawyer's relationship with her corporate clients? 9 I believe that the governing
principle should be grounded in the corporation's unique status as a legal entity
"which owes its existence to the state."' 10 I argue that status is based on a social
compact that conveys certain rights upon the corporation in exchange for the
social benefits it is presumed to offer to investors and to the overall economy."
When officers at the highest level in the corporate structure engage in criminal or
fraudulent conduct that will harm shareholders and third-party beneficiaries of
this social compact,' 2 I argue that the corporation has broken trust with the state,
and the attorney's loyalties should shift to protect the social compact. While this
may sound like a radical proposal, the shift in loyalties that I am proposing would
only come into play in those relatively rare situations where the lawyer knows to
a certainty that the client is determined to follow a course of criminal or fraudulent conduct that so breaks the corporation's social compact that the client is no
longer entitled to benefit from the status legal personhood bestows.
Based on this theory, I am in favor of confidentiality rules that treat organizational clients differently from individual clients. When an attorney knows that a
corporate manager or officer is engaging in criminal or fraudulent conduct that
will substantially harm the organization, I support mandatory up-the-ladder reporting requirements. When the highest officials in the company persist in a
course of conduct that is criminal or fraudulent, and is likely to have a substantial
adverse impact on third parties, I support noisy withdrawal and discretionary disclosure of client confidences to the extent necessary to prevent or mitigate the
harmful effects of the fraud.' 3 My aim in this essay is not to analyze some of the
9 Throughout this article, I use the term "corporation" as a stand-in for a wide variety of statesanctioned organizational clients, including non-profit organizations, partnerships, tenants' associations, and the like.
10 See e.g., ARTHUR R. PINTO & DOUGLAS M. BRANSON, UNDERSTANDING CORPORATE LAW,
1 n.2 (1999), and cases cited therein.
11 See e.g., id. at 35. Corporations are granted limited liability which encourages savings, investment, and the pooling of capital by numerous investors. This incentive to capital formation is in turn
essential to an efficient stock market. Id.
12 The third-party beneficiary concept is a contracts doctrine that recognizes rights of beneficiaries who are not parties to the contract, in certain limited circumstances. See RESTATEMENT (SECOND) CONTRACTS, § 302 (1981). In Section Ill(B), infra, I argue that investors, employees, consumers
and creditors of the corporation are third-party beneficiaries of the compact between the state and
the corporation.
13 Based upon their articulated position on client confidentiality, I think it is safe to assume that
Professors Freedman and Smith would disagree with at least a portion of the rules I endorse here.
Their book heartily endorses the ABA's historical refusal (prior to 2003) to amend the rules to allow
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vexing technicalities of the proposed rules, 14 but rather to begin to develop a
theoretical framework for rules of professional conduct that would make principled distinctions between individual and organizational clients.
I am cognizant that my proposed framework would create some practical difficulties. There is widespread belief in the legal profession that client confidentiality is essential to creating a trusting relationship.1 5 If clients know their attorneys
will report illegal actions, the argument goes, they will simply fail to seek legal

advice on important matters and keep their attorneys in the dark about their
plans. 16 Lawyers will be deprived of the opportunity to counsel their clients to
"do the right thing," and clients will be deprived of the sound legal advice to
which they are entitled.

I agree that client trust is crucial when defending a client, whether an individual or an organization, against criminal charges. My proposed exceptions to the
confidentiality.rules would not apply to corporate attorneys hired in a defense
capacity. However, I doubt that corporate officers who have decided to defraud

the public are likely to place their trust in their attorneys or to follow their advice
to "do the right thing." For reasons I will discuss more fully below, I think
mandatory up-the-ladder reporting and disclosure rules are more likely to prevent corporate scandals than the current model of absolute confidentiality.
I.
A.

BACKGROUND

Enron: A Case Study in Corporate Corruption

At the end of 2001, Enron Corporation sought bankruptcy protection after

restating more than $586 million in formerly claimed earnings. More than 4,500
workers lost their jobs, shareholders lost billions of dollars in investments, and
disclosure of third party fraud. FREEDMAN & SMITH, supra note 1, at 140-43. Freedman and Smith
would reject a rule that permitted an attorney to withdraw and dissafirm any work that was used in
furtherance of past criminal or fraudulent conduct. They would, however, endorse a noisy withdrawal
rule that was limited to preventing future crimes or frauds, because "[i]t assumes a situation in which
the client has rejected a relationship of trust and confidence, and has betrayed the lawyer into unwittingly furthering a crime or fraud." FREEDMAN & SMITH, supra note 1, at 143. My rationale is not
based on broken trust between the client and the lawyer, but rather on broken trust between the
client and the state. Based on that rationale, I do not see a principled reason to limit the lawyer's
ethical responsibilities to preventing future crimes or frauds.
14 There are many questions left open by my proposed noisy withdrawal and disclosure rules.
For example, what level of "knowledge" and what degree of harm should trigger the attorney's ethical
responsibility? Should disclosure be discretionary or mandatory? In a corporate structure, should the
responsibility rest on every attorney (including outside counsel), or should it reside in the general
counsel's office? Although these concerns are important, I will not address them here. My goal is to
begin a dialogue about a different theoretical framework upon which to make principled decisions
about the ethics of corporate representation.
15 See e.g., FREEDMAN & SMITH, supra note 1, at 127-28, and sources cited therein.
16 Id. at 127.
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employees lost their life savings, tied up in retirement accounts funded with
worthless Enron stock options.1 7 In the aftermath, several Enron officials have
been charged with self-dealing and fraudulently inflating profits by creating "offthe-book" partnerships to hide the corporation's looming debt. 18
Although bankruptcies on the scale of Enron are relatively rare, the complex
financial transactions that led to its downfall provide some insight into the challenges facing corporate attorneys. According to court-appointed examiner Neal
Batson, Enron transferred as much as five billion dollars worth of liabilities off
balance sheet through sham transactions as part of an attempt to manipulate its
financial statements.' 9 One revenue-generating tactic involved the use of "offthe-books" partnerships set up by Enron's former Chief Financial Officer Andrew Fastow. The partnerships used bank loans to purportedly buy assets from
Enron, generating revenues of almost $1.4 billion from 1997 to 2001.20 However,
according to Batson's first report, the transactions were sales in name only; Enron retained all rights to profits and assumed responsibility for all expenses of the
assets that had been "sold.'
Company employees nicknamed the sham transactions for Star Wars characters, including Jedi, Chewco, and the "global galactic
agreement"-names that have become "metaphors for Enron's hubris and
greed." 22 Former Chief Financial Officer Andrew Fastow allegedly earned more
than thirty million dollars from arranging these transactions, according to the
23
report.
Fastow and former Enron Treasurer Ben Glisan, Jr. have pled guilty to charges
that they conspired to manipulate Enron's financial reports, artificially boost
share price, and enrich themselves at the expense of Enron and its shareholders. 24 In an attachment to the plea agreement, Fastow explicitly admitted that he
17 See e.g., Ex-Enron CFO Pleads Not Guilty; Andrew Fastow is Accused of EnrichingHimself
Through Fraud that Cost Investors Billions of Dollars, L.A. TIMES, Nov. 7, 2002, at C5.
18 Id.
19 David Teather, Enron Scams Fill 2,000 Pages: Second Report from Investigator Tells of Increasingly Desperate Efforts to Conceal FinancialDisaster, GUARDIAN, Mar. 7, 2003, at 23.
20 Kurt Eichenwald, The Findings Against Enron, N.Y. TIMES, Sept. 23, 2002, at Cl.
21 Id.
22 Editorial, Government Takes Next Step on Enron; The Journey of Andrew Fastow, Enron's
Former Jedi, is a Cautionary Tale About Greed, SAN AroNlo EXPRESs-NEWS, Oct. 4, 2002 at 6B.
23 Carrie Johnson, Enron Case Shapes Up As Tough Legal Fight, WASH. POST, Feb. 18, 2002, at

Al.
24 In September 2003, Glisan pled guilty to one count of conspiracy to commit wire and stock
fraud. See C. Bryson Hull, Guilty Plea Eases Burden in Enron Suits, REUT1 ERS, Sept. 11, 2003. The
plea agreement admitted that Glisan and unidentified others "engaged in a conspiracy to manipulate
artificially Enron's financial statements" designed to hide debt. Id. Glisan's plea created enormous
pressure on Fastow, who was his immediate supervisor and mentor. On January 15, 2004, Fastow pled
guilty to two conspiracy charges, agreeing to serve ten years in prison and repay more than $29 million stolen from the company and its shareholders. See Howard Witt & Cam Simpson, Enron's No. 3
Exec Pleads Guilty, CHI. TRIB., Jan. 15, 2004, at Cl. His wife, Lee Fastow, pleaded guilty to filing a
false tax return and consented to serve five months in prison and five in home confinement. Id.
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and "other members of Enron's senior management fraudulently manipulated
Enron's publicly reported financial results" with the intent to "mislead investors
and others about the true financial position of Enron and, consequently, to inflate
artificially the price of Enron's stock and maintain fraudulently Enron's credit
rating." 2 5 Fastow agreed to cooperate with the Department of Justice's ongoing

investigation of top Enron officials, including former Chair Kenneth Lay and
CEO Jeffrey Skilling, who continue to maintain that they knew nothing about the
fraudulent transactions.2 6 It remains to be seen whether any of the attorneys

involved in the transactions knowingly participated in criminal or fraudulent conduct, but it is not too soon to say that at least some company officials committed
fraud, and that its lawyers and accountants assisted them with the underlying
transactions.27

To borrow a line from one judge's scathing commentary on the savings and
loan scandal of the 1990's, "Where were all these professionals [including Enron's
lawyers] . . . when these clearly improper transactions were being consum25 United States of America v. Fastow, Cr. No. H-02-0665, Exhibit A to Plea Agreement, 1,
available at www.Findlaw.com.
26 The Department of Justice continues to investigate the Enron case aggressively. Skilling was
indicted in February 2004 on 35 counts charging him With wire and securities fraud. See Terry Maxon,
Will Charges Reach the Top of Enron? Former Chairman Lay Could Be the Next Step After Ex-CEO
Skilling, DALLAS MORNING NEWS, Feb. 20, 2004, at 1D. Skilling pleaded not guilty to all charges, and

his attorneys maintain that he has done nothing illegal. Id. As of this writing, Lay had not yet been
indicted, and his attorneys have stated that "Lay had no knowledge that any of Enron's 'specialpurpose entities' that Fastow created had been used to illegally bolster the company's books or that
Fastow and others were siphoning money into their own pockets." See Lay's Lawyer Talks of 'Betrayal" Enron's Ex-Chairman Denies Knowing of Misdeeds a Day After Fastow's Guilty Plea, L.A.
TIMES, Jan.16, 2004, at C3. Lay's attorney told reporters that Lay asked him to express to the public
his sense of betrayal at Fastow's admission of wrongdoing. Id.
27 The government's case against Enron's officers is not based on the illegality of individual
transactions, but rather on a pattern of transactions intended to defraud investors into believing the
company was more solvent than it actually was. See Johnson, supra note 23, at Al. The use of offthe-book partnerships to move debt off corporate balance sheets is not necessarily illegal if there was
no intent to defraud, according to Peter Romatowski, a white-collar defense attorney at Jones, Day,
Reavis & Pogue in Washington, D.C. Id. Even if corporate officers were acting with fraudulent intent, their attorneys may have been acting within legal bounds in drafting individual transactions.
Since this article was written, Court-Appointed Examiner Neal Batson issued a final report that
concluded "there is sufficient evidence from which a fact-finder could find that certain of Enron's
attorneys" committed a breach of legal ethics, committed legal malpractice based on negligence, or
"aided and abetted the Enron officers' breaches of fiduciary duty." In re: Enron Corp., Case No. 0116034 (AJG), United States Bankruptcy Court, Southern District of New York, Appendix C (Role of
Enron's Attorneys) to Final Report of Neal Batson, Court-Appointed Examiner. The Examiner
stated although there was little direct evidence of a particular attorney's knowledge of wrongful conduct by an Enron officer, and although the attorneys affirmatively deny having any such knowledge,
there is circumstantial evidence that would be sufficient for a fact-finder to infer actual knowledge of
wrongdoing on the part of some attorneys. Id. at 2. However, the Examiner acknowledged that a
fact-finder could "draw alternative or contrary inferences from the same evidence." Id.
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mated?"'2 8 The cynical answer is that they were knowing participants in the scam,
enjoying lavish corporate expense accounts while workers and shareholders bore
the brunt of the losses.29 As I argue below, however, I believe it is more likely
that the lawyers' failure to intervene and to protect Enron from corporate scandal was a natural consequence of ethical responsibilities founded upon loyalty to

individuals, and professional norms that encourage attorneys to act as technical
advisors divorced from the company's overall decision-making.
B.

The Fallout from Enron

Enron's collapse foreshadowed a wave of corporate scandals that has resulted

in charges of insider trading, self-dealing, bankruptcy, and fraud against dozens of
corporate executives. 3° Even non-profit organizations have fallen prey to the
28 This case arose when the FDIC seized Lincoln Savings and Loan Association and found the
thrift to be insolvent by more than $2.6 billion. See In the Matter of Kaye, Scholer, Fierman, Hays &
Handler:A Symposium on Government Regulation, Lawyers' Ethics, and the Rule of Law: Introduction, 66 S. CAL. L. REV. 977, 979-83 (1993); excerpted in DEBORAH L. RHODE & DAVID LUBAN,
LEGAL ETHics 228-31 (3d ed. 2001). Kaye, Scholer vigorously fought the Federal Home Loan Bank
Board in its attempts to conduct routine examinations of Lincoln. Id. at 228-29. In a scathing condemnation of Lincoln's professional advisers (including Kaye, Scholer), Judge Sporkin asked the following questions:
Where were these professionals (advisers) ... when these clearly improper transactions were
being consummated?
Why didn't any of them speak up or disassociate themselves from these transactions?
Where also were the outside accountants and attorneys when these transactions were
effectuated?
What is difficult to understand is that with all the professional talent involved (both accounting and legal), why at least one professional would not have blown the whistle to stop the
overreaching that took place in this case.
The OTS subsequently filed a notice of ten claims against Kaye, Scholer, alleging that it had
knowingly misrepresented or failed to disclose information about Lincoln's unsound practices to the
Bank Board. Id. at 230. Kaye, Scholer vigorously contested these charges, producing an opinion by
legal ethics Professor Geoffrey C. Hazard, Jr. that concluded that Kaye, Scholer's actions were consistent with its professional responsibility, and that it would have violated ethical standards to make the
disclosures the OTS was seeking. Id. Six days later, Kaye, Scholer settled with the OTS for $41
million. Id.
29 That seems to be the sentiment that brought the downfall of Enron's star accounting advisors, Arthur Andersen Company.
30 Just a cursory survey of the headlines illustrates the pattern of greed and corruption that
scandalized the country during the early years of the 21st Century.
2002 Will Be Remembered as the Year Executives Paid the Price for Cooking Their Books;
Wall Street Shame, SEATT-LE TIMES, Dec. 29, 2002, at El. Enron, Tyco, WorldCom, Arthur
Andersen, Credit Suisse First Boston, Global Crossing, Adelphia Communications, Merrill
Lynch, ImClone, Dynegy, Halliburton, Owest, Martha Stewart, Xerox-all appeared in the
news in 2002 amidst allegations of insider trading, self-dealing, lavish expense accounts,
bankruptcy, fraud and corruption. Id.
Former Tyco Executives Lose in Court Bid to Dismiss $600 Million in Fraud Charges, SEATTLE TIMES, June 24, 2003, at D2. State Supreme Court Justice Michael Obus, in rejecting the
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culture of greed and corruption. For example, several chapters of the venerable
United Way have been charged with inflating reports of their charitable distributions, while hiding expenses and exaggerating the portion of donations going to
charitable programs. 31 Nothing since the savings and loans scandals of the 1980's
has shaken public trust to this degree.32

As one story after another hit the press, lawmakers felt compelled to take
action to restore public trust and confidence. The resulting legislation, the
Sarbanes-Oxley Act of 2002 (the Act),3 3 enacted sweeping reforms to reign in the
corporate excesses exemplified by Enron. One portion of the Act required the
Securities and Exchange Commission (the Commission) to prescribe minimum
standards of professional conduct for attorneys who represent issuers of securities
motion, said that "There's compelling evidence the defendants took money from Tyco that
they were simply not permitted to take." Id.
WorldCom Controller Pleads Guilty; Myers Admits to Falsifying Numbers, Says He Acted at
His Superiors'Behest, WASH. POST, Sept. 27, 2002, at El. In entering his plea, Myers told the
judge, "I was instructed on a quarterly basis by senior management to ensure that entries
were made to falsify WorldCom's books to reduce WorldCom's actual reported costs and
therefore to increase WorldCom's reported earnings." Id. The Securities and Exchange
Commission (S.E.C.) sued WorldCom for securities fraud on June 26, 2002, one day after the
company announced that it had misstated its financial results by $3.8 billion. Seth Schiesel &
Simon Romero, WorldCom Strikes a Deal With S.E.C., N.Y. TIMES, November 27, 2002, at
Cl. WorldCom subsequently struck a deal with the S.E.C. to settle the civil fraud suit against
the corporation with a permanent injunction and consent decree requiring WorldCom to
refrain from breaking securities laws. Id.
Boss Sold $194m in Stock as Enron Folded, ADVER., Feb. 18, 2002, at 22. A large portion of
the stocks were sold after Enron official Sherron Watkins warned former Enron Chairman
Kenneth Lay about improper accounting practices that ultimately led to Enron's collapse.
The New York Times reported that Lay was encouraging employees to buy shares as he was
selling. Lay refused to testify before Congress about the transactions, but a spokesperson
said he had remained "confident" in the market and his sales were not related to Sherron's
warnings. Id.
31 See, e.g., Peter Whoriskey, Report Says United Way Withheld $1.3 Million; Group's New
Leaders Acting on U.S. Audit, WASH. POST, Nov. 21, 2002, at B1. The article reported that the United
Way of the National Capital Area had retained about $1.3 million it should have distributed to charities, had taken an unexplained $3 million short-term loan from the contributions, and had more than
$120,000 in questionable or unsupported expenses. A similar scandal racked the United Way of the
Bay Area, which is accused of using "very aggressive accounting" to hide expenses and exaggerate the
portions of donations going to charitable programs. Todd Wallack, United Way Tweaked Its Financial
Reports; Accountants Question Charity's Methods, S.F. CHRON., July 20, 2003, at Al.
32 Public trust of corporations is at an all-time low, according to an October 2002 survey conducted for the Minority Corporate Counsel Association. John Gilbeaut, Fearand Loathing in Corporate America, 89 A.B.A. J. 50 (2003). The study of potential jurors revealed that 75% or more harbor
a deep distrust of corporations, compared to about 50% historically. Id. at 52. In addition to concerns about corporate greed, about 85% of the respondents believe that companies hide dangers
associated with their products unless they are forced to reveal them by the government or a lawsuit.
Id. at 53.
33 The Sarbanes-Oxley Act of 2002 ("the Act"), Pub. L. No. 107-204, 116 Stat. 745 (2002).
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before the Commission.3 4 Congress mandated that the rules require attorneys to
report evidence of a material violation of securities laws or breach of fiduciary

duty by an issuer "up the ladder" to the company's senior management, and if
necessary, to the board of directors. 35 However, the Commission's proposed reg-

ulations went even further, requiring "noisy withdrawal" if up-the-ladder reporting did not result in appropriate action by the corporation's officers and
directors. 36 The Commission's final regulations left the noisy withdrawal provision temporarily on hold, but included provisions permitting attorneys to disclose

confidential information to prevent or rectify "the consequences of a material
violation ... that caused, or may cause, substantial injury to the financial interest

34
35

Id. at § 307.
Id.
Section 307 of the Act provides as follows:
Not later than 180 days after the date of enactment of this Act, the Commission shall issue
rules, in the public interest and for the protection of investors, setting forth minimum standards of professional conduct for attorneys appearing and practicing before the Commission
in any way in the representation of issuers, including a rule(1) requiring an attorney to report evidence of a material violation of securities law or breach
of fiduciary duty or similar violation by the company or any agent thereof, to the chief legal
counsel or the chief executive officer of the company (or the equivalent thereof); and
(2) if the counsel or officer does not appropriately respond to the evidence (adopting, as
necessary, appropriate remedial measures or sanctions with respect to the violation), requiring the attorney to report the evidence to the audit committee of the board of directors of the
issuer or to another committee of the board of directors comprised solely of directors not
employed directly or indirectly by the issuer, or to the board of directors.
36 Proposed Rules for Implementation of Standards of Professional Conduct for Attorneys, 68
FR 6324, (U.S. Sec & Exch. Comm'n. Feb. 6, 2003). Proposed Subsection 205.3(d) would permit or
require attorneys, under certain circumstances, to withdraw from representation of an issuer, to notify
the Commission that they have done so, and to disaffirm documents filed or submitted to the Commission on behalf of the issuer. Id. at 6326. The proposed rule, which is still under consideration by
the Commission, distinguishes between in-house and outside attorneys, and between ongoing or future and past violations. In the case of ongoing or imminent violations, outside attorneys are mandated to withdraw, indicating that the withdrawal is based on "professional considerations," give
written notice to the Commission, and disaffirm any documents that may be materially false or misleading. Id., Proposed § 205.3(d)(1)(i). Inside counsel in those circumstances must notify the Commission of intent to disaffirm and promptly disaffirm any opinion, document, affirmation,
representation or the like that the attorney has prepared or assisted in preparing that the attorney
reasonably believes is or may be materially false or misleading. Id., Proposed § 205.3(d)(1)(ii). The
issuer's chief legal officer must inform any attorney retained or employed to replace the attorney who
has withdrawn that the previous attorney's withdrawal was based on professional considerations. Id.,
Proposed § 205.3(d)(1)(iii). In addition to soliciting additional comments on the "noisy withdrawal"
provision, the Commission has proposed an alternative that requires attorney action only where the
attorney reasonably concludes that there is substantial evidence that a material violation is ongoing or
about to occur and is likely to cause substantial injury to the issuer. Id. at 6328, Alternative Proposed
§ 205.3(d). Another alternative would require the General Counsel, rather than the outside attorney,
to report the violation to the Commission. Id.
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or property of the issuer
or investors in the furtherance of which the attorney's
37
services were used."

C.

The Debate in the Organized Bar

The Commission's rule-making process rekindled a new round in a longstanding debate in the organized bar: to what extent should attorneys be permitted or

required to disclose confidential client information to prevent or remedy thirdparty fraud? The traditional view, championed by the American Bar Association
(ABA) and reflected in Model Rule 1.6 (prior to its August 2003 amendment), is
that the lawyer's duty of loyalty to her client is paramount, and fraud on third

parties should never be revealed. 3' However, a majority of states have rejected
this absolutist position, and permit (or in some cases require) attorneys to reveal
confidential client information to prevent the client from committing fraud.39
Comments submitted to the Commission during the rule-making process reflected this divergence of viewpoints, with the ABA leading
the charge to pre40
serve client confidentiality and professional autonomy.
In August 2003, the debate moved to the floor of the ABA House of Delegates, where amendments permitting disclosure of third party fraud were once
37 Standards of Professional Conduct for Attorneys Appearing and Practicing Before the Commission in the Representation of an Issuer, 17 CFR § 205.3(d)(2) (2003) provides:
(2) An attorney appearing and practicing before the Commission in the representation of an
issuer may reveal to the Commission, without the issuer's consent, confidential information
related to the representation to the extent the attorney reasonably believes necessary:
(i) To prevent the issuer from committing a material violation that is likely to cause substantial injury to the financial interest or property of the issuer or investors;
(ii) To prevent the issuer, in a Commission investigation or administrative proceeding, from
committing perjury . . . suborning perjury . . . or committing any act . . . that is likely to

perpetrate a fraud upon the Commission; or
(iii) To rectify the consequences of a material violation by the issuer that caused, or may
cause, substantial injury to the financial interest or property of the issuer or investors in the
furtherance of which the attorney's services were used.
38 MODEL RULES OF PROF'L. CONDUCr R. 1.6(a) (2002). See supra note 2 for a discussion of
the history of this rule.
39 Thirty-seven states permit an attorney to reveal confidential client information in order to
prevent the client from committing criminal fraud. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS 67 (2000), cmt. f, and THOMAS D. MORGAN & RONALD D. ROTUNDA, 2004 SELECTED STANDARDS ON PROFESSIONAL RESPONSIBILIrY 144-49 (2004) (reproducing the table
prepared by the Attorneys' Liability Assurance Society ("ALAS") cited in the Restatement).
40 The Commission received a total of 167 timely comment letters, many of which focused on
its authority to enact a "noisy withdrawal" provision and the impact of such a regulation on the
attorney-client relationship. Final Rule: Implementation of Standards of Professional Conduct for
Attorneys, Executive Summary, 68 FR 6296 at 2 (U.S. Sec & Exch. Comm'n. Feb. 6, 2003). Led by
the ABA, many members of the organized bar expressed concern that the Commission's regulations
would undermine the relationship of trust and confidence between lawyer and client, and impede the
ability of lawyers to steer their clients away from unlawful acts. Id. at 31-32 and sources cited therein.
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again on the table. After two days of heated debate,4 1 the House of Delegates
adopted revisions to the Model Rules which permit attorneys to reveal information relating to the representation of a client to the extent the lawyer reasonably
believes necessary to prevent the client from committing a crime or fraud that
would lead to "substantial injury to the financial interests or property of another
and in furtherance of which the client has used or is using the lawyer's services.",42 Information may also be disclosed "to prevent, mitigate or rectify sub-

stantial injury to the financial interests or property of another that is reasonably
certain to result or has resulted from the client's commission of a crime or fraud
in furtherance of which the client has used the lawyer's services.",43 The revised
MR 1.13 permits attorneys to reveal confidential information where the highest
authority within the organization proceeds with or fails to address a clear violation of law, and the lawyer "reasonably believes that the violation is reasonably
certain to result in substantial injury to the organization," regardless of whether
Rule 1.6 permits such disclosure, "but only if and to the extent the lawyer reason44
ably believes necessary to prevent substantial injury to the organization.
The House of Delegates' decision to overturn decades of adherence to its ab-

solutist position on third party fraud 4 5 was prompted by the need to restore "public trust" in the legal profession. Proponents on the ABA's Task Force on
Corporate Responsibility contend that the revised ethical rules will "significantly
enhance the effectiveness of lawyers in the system of checks and balances neces-

41 The revision to Model Rule 1.6 passed on a vote of 218-201, while the revision to Model Rule
1.13 passed by a wider margin of 239-147. James Podgers, Corporate Watchdogs: ABA House OKs
Rule that Would Allow Lawyers to Report Financial Wrongdoing, ABA J. EREPORT (Aug. 15, 2003)
(copy on file with the author).
42 MODEL RULES OF PROF'L CONDUCT R. 1.6(b)(2) (2003) (amended by the American Bar
Association House of Delegates in Denver, Colorado from Report No. 119A).
43

MODEL RULES OF PROF'L CONDUCT R. 1.6(b)(3) (2003) (amended by the American Bar

Association House of Delegates in Denver, Colorado from Report No. 119A).
44

MODEL RULES OF PROF'L CONDUCT R. 1.6(c) (2003) (amended by the American Bar Associ-

ation House of Delegates in Denver, Colorado from Report No. 119A).
45 When the Model Rules were adopted in 1980, the proposed MR 1.6 permitted the lawyer to
reveal information to prevent "substantial injury to the financial interest or property of another" or to
"rectify the consequences of a client's criminal or fraudulent act in the furtherance of which the
lawyer's services 'have been used." See FREEDMAN & SMITH, supra note 1, at 139-40, explaining the
history of the ABA's position on disclosure of client fraud. Proposed MR 4.1(b) would have required
the lawyer to disclose information necessary to prevent assisting a client in any fraudulent or criminal
act. Id at 140. The client fraud provisions were rejected by the ABA House of Delegates by a margin
of 207-129. Id. MR 4.1(b) was amended by adding the word "unless disclosure is prohibited by Rule
1.6", thereby negating any impact. Id. By similar strong votes, the House of Delegates rebuffed
efforts in 1991 and 2001 to amend MR 1.6 to allow lawyers to prevent or rectify client fraud on third
parties. Id.
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sary to restore public trust in corporate responsibility. '46 Opponents argue that
the revised rules "compromise core ethics values, primarily client confidentiality,
that help preserve the professional independence of lawyers.",47 In the sections
that follow, I argue that these arguments miss the point when they are applied to
clients who are not living human beings, and that the ABA missed an opportunity
to develop a theoretical framework that would provide a principled basis for differentiating between individual and organizational clients.
II.

A.

ARGUMENT

The Paradoxof Corporate Representation

I will begin with the obvious: a corporation is not a person. Although often
48
described as a "legal person," the corporation is an artificial, intangible entity
that can only act through its designated "constituents"-the managers, officers
and directors who carry out its affairs.49 It is only natural for lawyers to develop
loyalties to the human managers with whom they work on a daily basis. When
those managers are working in tandem to further the corporation's state-sanctioned goals, the dichotomy between the legal entity that is the client and the
constituents who carry out its business does not present an ethical problem for
the attorney. However, in those relatively rare instances when one of the organization's managers engages in conduct that the lawyer knows will be harmful to
the corporation, this dichotomy leads to a paradox-the attorney's loyalty to preserving the dignity and autonomy of the human constituents may put her in conflict with her loyalty to the legal entity that is the real client.
This paradox is built into the Model Rules of Professional Conduct. Model
Rule 1.13 reiterates the obvious rule that the client is the organization as a whole,
acting through its duly authorized constituents. 50 Under this rule, when a constituent communicates with the attorney in an organizational capacity, the communication is protected under MR 1.6, but this does not make the constituent a
client.51 In fact, if the constituent's interests become adverse to the organization,
the attorney must give the constituent a type of Miranda warning, making it clear
that she does not represent the constituent, that the constituent may wish to re46 See Podgers, supra note 41. Incoming ABA President Dennis W. Archer argued during debate on the measure that "[c]ore values of the legal profession are compromised when a lawyer loses
the discretion to disclose wrongdoing that will lead to the commitment of a crime or fraud." Id.
47 Id.
48 The Trustees of Dartmouth College v. Woodward, 4 Wheat. 518, 636 (1819), described the
corporation as "an artificial being, invisible, intangible, and existing only in contemplation of the law."

49 Model Rule 1.13 uses the term "constituents" to refer to a corporation's officers, directors,
employees and shareholders; and to persons in equivalent positions in other forms of organizations.
MODEL RULES OF PROF'L CONDUCt R. 1.13 (2003), cmt. [1].
50 MODEL RULES OF PROF'L CONDUCTR. 1.13(a) (2003).
51 MODEL RULES OF PROF'L CONDUCT R. 1.13 (2003), cmt. [2].
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tain independent legal counsel, and that
her communications may not be pro52
tected by the attorney-client privilege.
The attorney must then "proceed as is reasonably necessary in the best interest
of the organization. ' '53 This includes up-the-ladder reporting unless the lawyer
"reasonably believes that it is not necessary in the best interest of the organization to do so."' 54 The amendments to the Model Rules enacted in August 2003
also permit disclosure of client confidences if the highest authority within the
organization fails to rectify the situation and the lawyer "reasonably believes that
the violation 55is reasonably certain to result in substantial injury to the
organization.
Model Rule 1.13 represents an interesting attempt to protect an attorney's loyalty to the legal person that is the client, while encouraging a trusting relationship
between the attorney and the human constituents who carry out the organization's business. The up-the-ladder reporting process implies a strong role for client counseling, as the attorney attempts to persuade managers, officers and
ultimately the company's directors to do the right thing. Professors Freedman
and Smith have faith that attorneys in general, and corporate attorneys in particular, will generally be able to persuade their clients not to engage in wrongful
action. 56 I fear that there are too many forces in the culture of corporate representation that militate against attorneys engaging in such wise counseling. In the
absence of clear ethical requirements, corporate attorneys are much more likely
to defer to their clients' judgment than to raise concerns about potential
wrongdoing.
In a professional culture grounded in loyalty to individual autonomy and dignity, a lawyer would have to be almost schizophrenic to suddenly switch loyalties
and report a manager's actions to higher-ups in the organization. In order to
avoid such a burden, a lawyer is more likely to act like an ostrich,57 turning a
blind eye to apparent self-dealing, not questioning unorthodox business decisions, 5 8 and preserving the manager's confidences at the expense of the organiza52
53

MODEL RULES OF PROF'L CONDUCT R. 1.13(f) (2003), cmt. [10].
MODEL RULES OF PROF'L CONDUCT R. 1.13(b) (2003).

54

Id.

55

MODEL RULES OF PROF'L CONDUCT R 1.13(c) (2003).

56 FREEDMAN & SMITH, supra note 1, at 128. They cite anecdotal evidence and the cumulative
wisdom of generations of trial lawyers that most clients follow their lawyers' advice and avoid wrongful acts. Id. However, they concede that at least some lawyers have a tendency to "preempt their
clients' moral judgments," most often "assum[ing] that the client wants her to maximize his material
or tactical position in every way that is legally permissible, regardless of non-legal considerations." Id.
at 60.
57 This ostrich-like behavior is similar to the "intentional ignorance" model Professors Freedman and Smith critique in the criminal defense arena. FREEDMAN & SMITH, supra note 1, at 153-54.
58 It is an accepted axiom of corporate representation that lawyers should not question the
"business judgment" of corporate managers and officers. See, e.g., MODEL RULES OF PROF'L CONDUCT R 1.13 (2003), cmt. [3], which provides that the constituents' "decisions ordinarily must be
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tion. The structure of the modern-day legal profession helps to facilitate this
ostrich-like behavior. Increasing specialization makes it less likely that any one
attorney understands the "big-picture" of the corporation's goals and operations.
In-house attorneys may handle the day-to-day work, with highly technical tasks
parceled out to outside counsel. Most of the attorneys in this vast network are
unlikely to have access to top executives or directors, and are unlikely to have

much cross-pollination with one another. Specialization and fragmentation make
it much less likely that corporate attorneys will operate as "trusted advisers," and
more likely that they will be viewed as "technicians for hire whose
advice can be
59
easily disregarded if it isn't what the company wants to hear."
Let us look, for example, at the attorneys who represented Enron in creating
the off-the-books partnerships and approving the "loans" that were allegedly
used to defraud investors. Many questions remain unanswered regarding the role

lawyers played in those transactions. 60 The scenario that follows answers those
questions based not on fact, but on speculation grounded on what I have gleaned
about the cultural norms that drove Enron Corporation to bankruptcy.

Let us assume that outside counsel were brought in by Andre Fastow himself,
for the sole purpose of drafting and approving off-the-books partnership agreements and documenting the loans that were their primary assets. We know that
Fastow was a charismatic person with a creative mind and sometimes fiery temper. He developed a team that was young and creative, a veritable brain trust of
accepted by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and
operations, including ones entailing serious risk, are not as such in the lawyer's province." The rule
attempts to make a distinction between every-day business decisions and violations of the constituents' fiduciary duties to the organization or violations of law. Id. I believe, however, that this is a
circular argument. A constituent's breach of his duty of care, if egregious enough to cause substantial
injury to the organization, would fall within the lawyer's ethical purview under this rule. Thus, in
cases where there is serious risk to the organization, it is virtually impossible to untangle business
judgment from the lawyer's ethical responsibilities.
59 Steven Pearlstein, Corporate Counsel Gone Astray, WASH. POST, Mar. 19, 2003, at El.
60 We do know that Enron's primary outside counsel, Vinson & Elkins, participated in the
creation of the controversial partnerships and provided advice about their authenticity. See Lisa H.
Nicholson, A Hobson's Choicefor Securities Lawyers in the Post-EnronEnvironment: Striking a Balance Between the Obligation of Client Loyalty and Market Gatekeeper, 16 GEO. J. LEGAL ETHICS 91,
97 (2002). The firm subsequently conducted a review of the transactions that concluded that the
partnerships were technically legal, but could be "portrayed very badly." Id. at 98, and sources cited
supra in note 30. What is not clear is the extent to which Vinson & Elkins attorneys knew about their
clients' intent to defraud investors with a pattern of misleading transactions.
As discussed above, subsequent to the writing of this article, the court-appointed examiner released a Final Report that provides a detailed evaluation of the role of Enron's in-house and outside
attorneys. Appendix C (Role of Attorneys) to Final Report of Neal Batson, Court-Appointed Examiner, supra note 27. Some of the Examiner's findings may be at odds with the assumptions I have
made in this article. However, no fact-finder has yet decided the questions of knowledge and intent
that might lead to civil or criminal liability. Moreover, I would submit that the conventions of corporate culture upon which I based my assumptions support the broader point that I am trying to make in
this article, even if they prove not to hold true for Enron.
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cutting-edge ideas. It is easy to imagine that he drew outside counsel into this
creative team, where their technical skills in implementing the various "Star
Wars" partnerships would be highly valued, while isolating them from others in
the company (such as the CEO) who might be skeptical about the transactions.
As far as we know, the individual transactions Fastow asked the attorneys to
facilitate may have been unorthodox but not illegal.61 Prosecutors recognize that
in order to establish criminal fraud, they will have to show that Enron's executives intended the overall picture to be misleading to investors or regulators.6 2
Although several officers of the corporation have pleaded guilty to intentional
fraud, it remains to be seen whether the attorneys knowingly participated in the
crime. 63 A lawyer looking out for the best interest of the corporation should
have been at least curious about the purpose for creating the partnerships and
whether they were good for the health of the company and its shareholders. But
a lawyer with loyalty to Fastow would have every incentive to rely on the "business judgment" of Fastow and his creative team, and to turn a blind eye to any
suspected irregularity in the transactions they were asked to facilitate. 64 Moreover, it is unlikely that any one attorney on this creative team had access to the
entire pattern of transactions that prosecutors claim were misleading to investors.
Walking the line mandated by the Model Rules in our imaginary scenario
would require the utmost nerve, tact and access to top-level executives. Even if
these factors were present, more likely than not, fulfilling the mandate would
have been an exercise in futility. 65 Fastow's legal team likely saw the futility of
any efforts to dissuade Enron from pursuing the intended plans, and didn't see
the point of risking their lucrative contracts.66 They were not necessarily corrupt;
they were simply caught in the paradox of corporate representation under a code
of professional ethics grounded in individual rights.
61 See, e.g., Joan Biskupic, Why It's Tough To Indict CEOs, USA TODAY, July 24, 2002, at 1A.
62 See, e.g., Johnson, supra note 27. See also Eichenwald, supra note 20, at 5 ("By engaging in
transaction after transaction that pushed close to-and in some cases over-the literal requirements
of the accounting rules, Enron was able to create an image in its financial disclosures of a company
that simply did not exist.").
63 See supra note 27 and accompanying text.
64 See Eichenwald, supra note 20, at 5, stating that the court-appointed examiner's report provides evidence that accountants, executives and bankers failed to take actions that would ordinarily
be required for sales of assets, giving rise to an inference that "participants may have been acting with
a wink and a nod when providing loans disguised as sales." Id.
65 Enron's top officials seem to have adopted the ostrich approach themselves. They continue
to disavow any knowledge of the transactions that led to Enron's downfall. Id.
66 This is not as far-fetched as it may sound. When one of Arthur Andersen's accounting experts objected strongly to Enron's accounting practices, he was promptly taken off the account. Susan
Schmidt, Enron Probers Facing Complex Task; Prosecutors Focusing on Mid-Level Workers to Un-

ravel Executives' Actions,

WASH.

POST, May 29, 2002, at El.
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B.

In Search of a Principled Underpinningfor Corporate Representation

There is yet another aspect to the paradoxical nature of corporate representation. In those rare instances where an attorney has reported suspected fraud or
breach of fiduciary duty all the way up the ladder to the board of directors, and
the board refuses to address the attorney's concerns, where does the attorney
find guidance for her duty to "act as is reasonably necessary in the best interest of
the organization? '67 In my opinion, the guiding values of preserving human au-

tonomy and dignity are not of much utility in that situation. In fact, loyalty to the
autonomy and dignity of the corporation's directors is responsible for the paradoxical result witnessed in Enron and dozens of other cases-the organization as
a whole suffers as it is forced to undergo bankruptcy, reorganization, or even
dissolution. Shareholders of the corporation also suffer, along with other inves-

tors in the stock market, employees, and creditors of the corporation.
I am certainly not the first to suggest that corporate clients do not deserve the
same respect for dignity and autonomy as individual clients deserve.68 However,

Professor Freedman and others who find paramount virtue in enhancing clients'
autonomy and dignity argue that there is no principled way to distinguish between individual and organizational clients.69 They argue that alternative
frameworks that depend upon lawyers' discretionary or contextual ethical deci-

sions lead to a double standard-one for clients with whom the attorney agrees,
and another for clients whose values the attorney does not share.7 °
Although I agree that attorneys should not make ethical decisions about cli-

ents based upon their own moral judgments regarding the client's value to society,7 1 I believe that there is a principled way to distinguish between the individual
and the organization as clients. The distinction is based not on the attorney's
67 MODEL RULES OF PROF'L CONDUCT R. 1.13 (2003).
68 See e.g., Deborah L. Rhode, Law, Lawyers, and the Pursuitof Justice, 70 FORDHAM L. REV.
1543, 1546 (2002). Rhode argues for a "thinner" sense of client loyalty that takes into account the
lawyer's "special obligation to pursue justice," which runs not to particular clients, "but to the rule of
law and to the core values of honesty, fairness, and social responsibility that sustain it." Id. Professor
Rhode points out that unqualified loyalty to a client is particularly difficult to justify "when the client
is not a 'free citizen,' but a profit-driven corporation, and the victims are individuals whose health,
safety, and autonomy are not adequately represented." Id. at 1546.
69 See, e.g., Monroe H. Freedman, Colloquium: What Does It Mean to Practice Law "In the
Interests of Justice" in the Twenty-First Century?: How Lawyers Act in the Interests of Justice, 70 FORDHAM L. REV. 1717, 1724-26 (2002).
70 Professor Freedman criticizes Rhode's proposed "contextual moral framework," arguing that
it will inevitably lead to a double standard. He maintains that lawyers act in the interests of justice by
"working within the rule of law in our constitutionalized adversary system, [thus] enhanc[ing] our
clients' autonomy as free citizens in a free society. Id. at 1727.
71 I agree with Professors Freedman and Smith that the only time an attorney is free to fully
exercise her own moral judgment is when choosing whom to represent. FREEDMAN & SMITH, supra
note 1, at 70. Once representation has begun, the attorney has some capacity to pursue her own
values by limiting the scope of representation or by withdrawal, when permitted by the rules. Id. at
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subjective opinion about their clients' respective virtues, but rather on the corporation's unique nature as a creature of the state.
Although the law treats a corporation as a person for many purposes essential
to its corporate mission (i.e., entering into contracts, holding property, and the
like), 7 2 it is not the equivalent of a "natural person" for all purposes. The Supreme Court has declined to extend certain constitutional protections that are

uniquely human to corporations. For example, a long line of cases has maintained that the right of a person under the Fifth Amendment to refuse to incriminate himself is a purely personal privilege, applying only to natural individuals.7 3
Since it is a purely personal privilege, it cannot be utilized by or on behalf of any
organization, such as a corporation.

4

That is not to say that corporations and other organizational clients do not
have a right to attorney-client privilege and confidentiality.7 5 It is simply to say

that the preservation of individual autonomy and dignity are not the appropriate
underpinning for that right. 76 The challenge and opportunity facing the bar is to

find a principled rationale to support an ethical framework fitting the unique
requirements of organizational clients.
I propose to find that rationale in the corporation's unique social compact with
the State. Although the primary purpose of a corporation is to earn money for
shareholders,7 7 a corporation is awarded certain legal rights in exchange for the

benefits it provides to the economy and society as a whole. 78 In exchange for
recognition of its legal personhood and limited liability, corporations confer an

indirect benefit on the public by encouraging investment, increasing the gross
59. She also has an obligation to counsel clients on matters or factors, including moral considerations,
that may influence the client's legal choices. Id. at 60-61.
72 See, e.g., Pirro & BRANSON, supra note 10, and sources cited therein. Corporations have
even been held entitled to certain constitutional protections, such as due process of law. Santa Clara
v. Southern Pac. Ry., 118 U.S. 394 (1886).
73 Hale v. Henkel, 201 U.S. 43 (1906), holding that a corporation was not entitled to the Fifth
Amendment protection against self incrimination because it is a "purely personal" privilege.
74 Id., cited in Shelton v. United States, 404 F.2d 1292, 1301 (D.C. Cir. 1968) (upholding the
conviction of the Imperial Wizard of the Ku Klux Klan for contempt based upon his refusal to turn
over records of Klan organizations to the House Committee on Un-American Activities).
75 See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 392 (1981) (recognizing the utilitarian
argument that the attorney-client privilege facilitates the corporate lawyer's ability to ensure the client's compliance with the law).
76 Many commentators have argued that human dignity and autonomy rights are irrelevant
when applied to corporations. See, e.g., RHODE & LUBAN, supra note 28, at 216-18.
77 See, e.g., Dodge v. Ford Motor Co., 170 N.W. 668 (Mich. 1919) (ordering payment of a dividend to shareholders rather than lowering the price of cars and sharing the profits with consumers).
78 See, e.g., PiNTo & BRANSON, supra note 10, at 35, and sources cited therein. Despite the fact
that a corporation's primary duty is to make money for shareholders, it also may take ethical considerations into account and devote reasonable amounts to public welfare, humanitarian, educational,
and philanthropic purposes. See, e.g., A.L.I. Corp. Gov. Proj. § 2.01.
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domestic product, and providing employment.7 9 This does not make employees,
customers, and creditors constituents of the corporation, but I believe it positions
them as third party beneficiaries of a social compact between the State and the
corporation.80 I would argue that a lawyer's duty of loyalty to an organizational
client is to preserve this unique social compact.
As the allegations against Enron demonstrate, a corporate client can breach
this social compact in two ways. Individual managers within the organization can
act based on their own benefit rather than the good of the enterprise, or the
corporation as a whole can engage in fraudulent and corrupt activities that have
an adverse impact on investors and the overall economy. In either event, such
actions give rise to broken trust. The constituent who engages in self-dealing has
broken the trust relationship with the corporation, and her actions should be reported up-the-ladder to executives or directors who will act in the corporation's
best interests. If the board of directors fails to take appropriate action, it has
breached the corporation's compact with the state. In those rare and limited circumstances, I argue that the attorney's duties should shift to preserving that social compact.
I would argue that this rationale supports noisy withdrawal and disclosure of

client confidences where necessary to prevent or rectify substantial financial
harm to investors, employees and other third-party beneficiaries of the company's social compact.81 As the Supreme Court held with respect to the Fifth
79 PINTo & BRANSON, supra note 10, at 35.
80 See supra note 12 and sources cited therein. The RESTATEMENT (SECOND) OF CONTRACTS,
Section 302, confers third-party beneficiary status on beneficiaries of a contract based primarily on
the parties' intent. However, an Introduction to the Chapter on Contract Beneficiaries provides that
public policy may confer third-party beneficiary status even when the parties did not explicitly intend
to do so.
Where the manifested intention is unclear, rules of law may fill the gap. And in some situations overriding social policies may limit the parties' freedom of contract. Thus Uniform
Commercial Code § 2-318 provides for "third party beneficiaries of warranties express or
implied," and includes a provision that "A seller may not exclude or limit the effect of this
section." Restatement, Second, Torts § 402A deals with the same problem in non-contractual
terms. Again, the rights of employees under a collective bargaining agreement are sometimes treated as rights of contract beneficiaries, sometimes as rights based on agency principles, sometimes as rights analogous to the rights of trust beneficiaries. Or the collective
bargaining agreement may be treated as establishing a usage incorporated in individual employment contracts, or as analogous to legislation. In any case they are substantially affected
by the national labor policy. Such policies are of course beyond the scope of this Restatement. RESTATEMENT (SECOND) OF CONTRACTS, Chapter 14, Contract Beneficiaries (1981).
I would argue that overriding public policy concerns should confer third party beneficiary status on
employees, creditors, consumers, and other investors who are substantially impacted by a corporation's beach of its social compact.
81 The proposed rationale, however, would not support the ABA's recent amendments to the
Model Rules, which do not distinguish between loyalty to individuals and loyalty to organizational
clients. That implies a different question, when should loyalty to the dignity and autonomy of the
individual client be trumped by the interests of third parties or the general public? I would draw that

BROKEN TRUST AND DIVIDED LOYALTIES

Amendment privilege against self-incrimination, "While an individual may law-

fully refuse to answer incriminating questions unless protected by an immunity
statute, it does not follow that a corporation, vested with special privileges and

franchises, may refuse to show its hand when charged with an abuse of such privileges." 8 2 Similarly, I would argue that in circumstances where an individual
would be entitled to her lawyer's absolute loyalty, a corporation that has abused
its social compact would not be entitled to such loyalty.8 3
C. Professional Norms and PracticalRealities

I am cognizant that simply providing a new theoretical framework will not
address the practical realities of corporate legal representation.

Perhaps the

thorniest issue is how to create a trusting relationship with corporate clients with
the threat of individual betrayal hanging over the constituents' heads.
Proponents of strong client confidentiality rules claim that they are essential

for cultivating client trust.8 4 Without absolute confidentiality, lawyers worry that
their clients will avoid seeking legal advice, especially about potentially risky or

controversial decisions. 85 In its comments on the Commission's proposed regulations, the American Bar Association (ABA) suggested that the "noisy withdrawal" provision would "risk destroying the trust and confidence many issuers
have up to now placed in their legal counsel, creating divided loyalties and drivline where Professors Freedman and Smith left it-only when the fraud is ongoing or in the future,
the attorney's services have been used in perpetuating the fraud, and disclosing the information is
likely to have a mitigating effect. FREEDMAN & SMITH, supra note 1, at 143.
82 Hale v. Henkel, 201 U.S. 43, 59-60 (1906).
83 I do not propose to eliminate the duty of confidentiality with respect to corporations; I simply
propose to limit the scope of the lawyer's duty when the corporation has broken its public trust.
Modern courts that have considered similar issues with respect to the attorney-client privilege have
declined to limit the privilege to a "purely personal" one, similar to the privilege against self-incrimination, largely on utilitarian grounds. See, e.g., RHODE & LUBAN, supra note 28, at 218, citing Radiant
Burners, Inc. v. American Gas Ass'n., 207 F. Supp. 771, 773, 775 (N.D.III. 1962), rev'd, 320 F.2d 314
(7th Cir. 1963). In the absence of egregious corporate malfeasance, I agree that confidentiality is
useful as an incentive for corporate clients to seek legal advice on risky decisions.
84 See e.g., FREEDMAN & SMITH, supra note 1, at 127-28. This belief is widely shared by inhouse corporate attorneys, according to a recent survey conducted by the American Corporate Counsel Association. See Gilbeault, supra note 32, at 54. Fifty-seven percent of the 1200 in-house counsel
who responded to the survey said they believe in-house counsel should play just as important a role as
a company's top officers in preventing fraud and other illegal or unethical behavior. However, only
35% supported changing client confidentiality rules to force lawyers to disclose a threat of financial
harm or material violation of S.E.C. rules. Forty-seven percent said such changes would cause the
client to be less candid, while forty-six percent said in-house counsel should have some discretion to
report such wrongdoing. Id.
85 See, e.g., Proposed Rule: Implementation of Standards of Professional Conduct for Attorneys, supra note 36, 68 FR at 6325, citing comments received by the Securities and Exchange Commission with respect to its proposed "noisy withdrawal" rule.
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ing a wedge into the attorney-client relationship. '86 Other commenters suggested that the provision would not further the Commission's goals because it
would cause clients to exclude attorneys from discussions that might prompt the
attorney to begin the up-the-ladder reporting process.8 7 Similarly, the ABA and
others argued that the permissive disclosure provision "would undermine the relationship of trust and confidence between lawyer and client, and may impede the
88
ability of lawyers to steer their clients away from unlawful acts."
For reasons discussed above, I believe that the current rules already engender
divided loyalties: between the human constituent with whom the lawyer interacts
and the non-human legal person that is the client. I am skeptical that a lot of
client counseling takes place within corporate walls, especially with respect to
intentional self-dealing and fraud. I also question the anecdotal wisdom that proclaims that absolute client confidentiality is essential. 89 What about the thirtyseven states that permit lawyers to reveal confidential client information in order
to prevent the client from committing criminal fraud? 90 I am aware of no evidence that corporate attorneys in those states have been impeded in representing
their clients.
On a practical level, ethical rules that require attorneys to let their clients
know that they have an obligation of loyalty to the higher goal of the organization's social compact may make it more difficult to win the trust of managers with
whom they work. And a mere change in the rules will not eliminate the specialization, fragmentation and divided loyalties that lead attorneys to engage in ostrich-like behavior. Any real change in the way lawyers view their ethical
responsibilities to corporate clients would require changes in professional norms,
both in the legal profession and within the walls of corporations. Corporations
would have to stop thinking of attorneys as simply "hired guns" and "legal technicians." For their part, corporate lawyers would have to realign their loyalties
with the overall mission of the organizations they represent. Rather than burying
86 Id., 68 FR at 6329, n.35.
87 Id. 68 FR at 6329, n.37.
88 Final Rule: Implementation of Standards of Professional Conduct for Attorneys, supra note
41, at 31.
89 Other commentators and courts have questioned the utilitarian rationale supporting the attorney-client privilege, suggesting that the costs and benefits of the privilege may result in a different
balance when applied to corporations. See, e.g., RHODE & LUBAN, supra note 28, at 216-18, notes 7273, and sources cited therein.
90 See supra note 39 and sources cited therein. There is little empirical evidence about the
effect of discretionary or mandatory reporting laws on attorney-client relationships. See, e.g., Nicholson, supra note 60, at 147. "There is simply no empirical evidence from which to predict that even in
the long run more crimes and frauds will be prevented under a rule of strict confidentiality than under
a rule that permits disclosure in certain cases." Id. at n.366, quoting Nancy J. Moore, Colloquium:
What Does it Mean to Practice "In the Interests of Justice" in the Twenty-First Century?: Balancing
Client Loyalty and the Public Good in the Twenty-First Century, 70 FORDHAM L. REV. 1775, 1779
(2002).
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their heads in the sand, they would have to actively pursue their fiduciary responsibilities, and encourage corporate officers and directors to do the same.9 1
I join legions of commentators who envision a culture where lawyers once
again operate as trusted advisers, valued for their practical wisdom rather than
simply their technical skills. 92 My vision does not arise from nostalgia for some
sentimental golden days of lawyering, but rather from modern-day realities.
Among the many lessons learned from Enron, I believe that corporations have
had to wrestle with the necessity for strong, independent corporate governance. I
propose that attorneys should be an integral part of that corporate governance
team, working in tandem with corporate officers who share fiduciary duties to the
company's mission. Their duty of loyalty to the organization's social compact
requires nothing less.
CONCLUSION

In this essay, I have attempted to begin a dialogue about a new way of conceptualizing lawyers' ethical duties to their organizational clients. I do not pretend
to have provided all of the answers (or even all of the relevant questions), but I
do propose a guiding principle as a framework for analysis. In an era when intangible, state-sanctioned organizations play such a significant role in the lives of so
many individuals, it is time to come to terms with the fact that inchoate entities
do not have inherent autonomy and dignity rights. A coherent system of legal
ethics should be developed to recognize the attorney's duty of loyalty to preserve
the corporation's unique social compact with the state, for the benefit of all potential stakeholders.

91 I recognize that it may not be practical for every attorney in a large corporate legal department to have knowledge of the company's overall operations. I would propose that the ultimate duty
of loyalty resides in the general counsel's office, which should coordinate and oversee all the activities
of attorneys in specialized departments and outside counsel.
92 See, e.g., Dean Emeritus Paul Brest, quoted in Symposium: Creative Problem Solving Conference: Conference Transcript Excerpt: Session 2: Training the Creative Problem Solver, 37 CAL. W. L.
REV. 51, 52 (2000); Mark Neal Aaronson, We Ask You to Consider: Learning about PracticalJudgment in Lawyering, 4 CLINICAL L. REV. 247 (1998).

